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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD €. MANN
ATTORNEY GENKRAL

Konoratle Clinton Owsley, Director
Ges Utilities Division
Railroad Comnission of Texas

Dear Sir:

President of the Republie
the operetions of the ocompean
to us ag follows:

y dated February 24, 1941, a
we are enolosing. In uddition to -

vised hat ' Republle Natural Gas Company mekes
sales ol gas under ocontraot to the City of Corpus
Christl, Texas, from the Saxet Gas Fleld in Nueoes
County. The City of Corpus Christi is the owner
of the gas pipe line, four and one~half mlles

in length, from sald fiold to the town border
station of the City of Corpus Chrieti, but pay-
ments of gas to the Fepublie NHatural (as Company
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are t:ased upon the readings of the town border
rmeter, provided that the lost and unaccounted
for gas between the rield station meter (4in the
Saxet Field) and the town border meter does not
exceed 10 per cent. So far as has been deter-
mined by this Division, no adjustment has ever
been made for lost and uneccounted for ges in
excess of 10 per cent. '

"Republic Natural Gas Company.owns, oper-
etes, and maintelins its gas gathering system in
Nueces County, one unit of whioh crosses a pub-
1ie rosad in said county at a point between its
wells and the place of delivery to the pipe line
of the City of Corpus Christi. The pipe line
referred to in this unlit was construocted subse-
quent to the oconstruction of said road. inother
portion of the gathering system of this company “
orosses Siate Highway No. 9, which was constructed
subsequent tc the construction by Republic Nat~
ural Gas Company of its sald line.

"Please advise us whether or not Repudlioe
Natural Ges Company is a public utility or util-
ity within the meaning of Article 8030 insofar
as the jurisdietion of the Eallroad Commission
of Texas is conferred in Article 6058 and 8080.%

Article 6080, Revised Civil Statutes of Texas, reads
as follows:

"Every gas utility subjest to the provi-
sions of this subdivision on or before the first
day of January and quarterly thereafter, shall
file with the Comnission a statement, duly veri-
fied as true and corrsct by the president, treas-
urer or general mansger if a company or corpora-

" tion, or by the owner of one of them if an in-~
dividual or co-partnership, showing the gross
receipts of suoh utility for the quarter next
preceding or for such portion of said guarterly
period as such utility may have been conducting
any business, and at such time shell pay into
the State Treasury at Austin a sum equal to one-
fourth of one per cent of the gross income re-
ceived from all busineses dons by it within this
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State during seid quarter,.™

This 4rtiocle was repealed in part by Section 10
of House Bill No. 547, of the Forty-second Legislature (Acts
1931, 42nd lLeg., Segular Sesesion, Ch. 73, p. 111), Section
10 of said bill provides:

*That article 6080 of the Revised Civil
Statutes of 1925, except insofar as it imposes
a license fee or tax of cne-fourth of one per
cent ageinst persons owning, opereting, or man-
aging pipe lines, es rrovided in Seotion & of
article 6050, is heredy repealed and said fund
shall be used for enforcing the provisiocns of
aArticles 6050 to 6086, inclusive."

Therefore, &8 Artiocle 8060, supra, as amended,
applies only to those persons owning, operating, or maneging
pipe lines as provided in Section £ of Article 6050, we must
now determine whether the opsrations of the fepublic Natural
Gas Company bring it within the provisions of Sestion 2 of
Article 8050,

Section 2 of Article 60BO, suprs, reads as follows!

"The term 'ges utility' and 'pudblic util-
ity' or 'utility,' &s used in this subdivision,
means and includes persons, companies snd pri
vate corporstions, their lessees, trustees, and
Teceivers, owning, managing, operating, leasing
or controlling within this State any wells, pipe
lines, plent, property, equipment, facllity,
frenchise, license, or permit for either one
or more of the following kinds of business:

“. L] -

v2, Owning or opereating or managing a pipe
1line for the transportation or carriage of nat-
ural gas, who%her for publio hire o§ not, if any
part of the r t of way for said ne has bveen
aocguired or may hereafter be acquired by the ex-

eroise of the right of eminent domein; or 1f said
line or any ps thereof is laid upon, over or

or street or alley of any municipality
right of way of any reilroad or other publiec
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utility; inoluding ealso any natural ges utility
authorized by law to exercise the right of em-
inent domain.” (Emphasis ours)

You state in your letter that the Republic KHat~
urel Gas Compaeny owns, operates and mainteins its pipe line
gathering system, one unit of which orcsses s public road
in Nueces County at a point between its wells and the place
of delivery on its lease to the pipe line of the City of
Corpus Christi. This unit was constructed subsequent to
the consatruction of the road. Another unit crosses & State
highway which was constructed subsequent to the construetion

of the pipe line, '

From the undersaored yart of the above guoted
statute, it is apparent that these operatione bring the
company within the terms of Seotion 2 if the gathering
system is & pipe line as used in said section.

The case of Williams v, State, 109 S. W. {2a) 489,
involved the offense of unlawfully tapping e pipe line under
Article 1111b of Vernon's Fenal Code. The Court of Criminal
Appeals had the following to say of the term pipe line:

"e « « The term pipe line has & well~
understood meaning and is commonly understood
as a means by whioh water, gas, oil, or other
liguids ars conveyed frox one place t¢ another.,™

without doubt this definition would cover the
gathering system. However, we are convinoed from the very
wording of the atatute itself that it was the legislative
intent that gathering system pipe lines were to be inoluded.
The statute provides spscifiocally "whether for publie hire
or not." This clearly indioates that private pipe lines are
included if the other conditions are present.

The instant situation is clearly distinguishable
from that involved in the case of Col~Tex: Refining Co. v.
Hart, et al., 144 S. %, (24) 909 (W.E., Ref.}, In thet case
the campaeny sought an injuncotion against certain officlals
to restrain them from e¢ollecting an intangidle tax imposed
by virtue of Artiole 7108, Vernon's Annotated Civil Statutes,
In conneotion With its refinery the company had & pipe line
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which 1t used exclusively to transport oil that it pur-

chased from various producers to the refinery., The only
question to be deoided was whe ther Article 7105 applied

to this type of pipe line.

Article 7105 reads in part es follows:

"Each incorporated railroad oompany, ferry
company, bridge ocompany, turnpike or toll com-

pany, oil pipe line gompany, and sll common
oarrier pipe 1ine companies Of every character
w BO8Yer, engege n the transportation of
oll, doing business wholly or in part within
this State, whether incorporated under the laws
of this State, or 6f any other State, territory,
or foreign country, and every other individuﬂl.
company, corporation or asscciation doing busi-
ness of the 6 character in this S n
addaition the ad velorem taxes on tangible
properties which ere or may be imposed upon them
respectively, by law, shall pay an annuel tax

to the State, beginning with the first day of
January of sach year, on their intangible assets
and property, . . .“tEmphalis ours)

The oocurt found that the company was neither an
incorporated oil pipe line company nor a common carrier oil
pipe line oompany, and that, therefore, for the tax to be
proper the company would have to be "doing business of the
seme character."™ The court held since en oil pipe line
company and & common ocarrier oil-pipe line company would
carry on the transportation of oil as & business and pre~
sunmptively for hire that the transportetion of its own oil
by the company to its refinery was not business of the same
character. Lence, the oompany was not liable foar the tax,
Y'e quote from the opinion of the ocourt as follows:

". « o In the first place, every such 'in-
dividual, corporaticn,' ete., would have to be
engaged in business within the State and that
busine ss would have to be of the same charac-
ter as that belng done by the incorporated pipe
line company, carrier, etc., that is, engaged
in the transporeation of o0ll as a business, and
presunmptively for hire, . .. In the use it made
of lts gathering system the refinery in no sense
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of the word was doing the ‘'same character of
business' as that referred tc by such language
in Art. 7105, . . "

This argument does not apply to the preaent
situation at sll sinoce Seoction 2 of Article 6050 express~
ly provides "whether for public hire or not,"™ which gleer-
ly indicates that private pipe lines are to be 1included
within the terms cf said section.

%e quote further from the opinion in the Col-
Tex case!

“Further, wherever the question of purely
private pipe lines, limited in use to refineries
of their owneys, have been dealt with by legis-
letion, such pipe lines have besn excepted from
the operation of the law in its primary purpose
and objeot, In other words, the legislation is
apecirfie that such private pipe linea were never
included in its terms, Evidently the Legisla-
ture had in mind Arts., 6018 and 1503 when it
amended Art. 7105. . ."

Such 4s not the ocase here, Instead of excepting
private pipe lines, the Legiaslature by inserting "whether
for public hire or not" clearly indicated that private pipe
lines were to be inocluded.

We deem it proper to add at this point that we
do not regard the case of Humble 01l & Refining Company,
et al v, Railroad Commission of Texas, et al, 133 Tex. 175,
128 S, w. (24) 9, a» controlliing or even appiionblo to the
aituation at hand. Y%e quote from the opinion of the court
as follows:

". « « In other worda, for this order to
be sustained, 1t must be because onw gas util-
ity statutes authorize the commiasion to fix
the price at which & mere produger therecf must
gell his produst to a public gas utility, even
though such produet is sold by the produger at
the point of origin, and even thoush sudh pro-

ducer does not transport such gas on, over, or
aorpss the public Ezgﬁwiiu of this §%a@g, or
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exarcise the right of eminent dormain in regard
thiereto, or sell the seme, Or offer it for ssle,
to the public generally; but marely sells, under
contrect, to one purchaser, who is a publio gas
utility. « " (imphllil curs)

Thus, it is seen that the court was deeling with
the jurisdioction of the Hallroad Camrission to fix ratas
where the gas was not transported ,"on, over, or across
the pudblie hicghways of thia State.” suck are not the facts
here,

It follows from what wse have seld the opsretions
of the Nepublic Hatural CGas Company bring it within the pro=-
visions of Section 8 of Aptiele 8050, The company is, there-
fore, lieble for the tax imposed by Article 6060,

Apticle 60566, Revised Civil Statutes of Texas, reads
as follows!

“The Commission may require of ell persons
or corporutions operating, owninmg or ocontrolling
sunhtfa- pipe linea swors reports of the total

ties of gas dlstributed Dy suoh pipe lines
anﬂ of that held dy them in storage, and also of
their soures of suprly, the auamber of wells from
which they drew their supply, the amount of pres-
sure maintained, end the amount and eharscter
and description of the eguipment employed, snd
suoh otber metters pertaining to the bdusinsss
as the Commission may dees pertinent.”

Under this statute the eompany muat also unkn the
asnusl reports required by the Coemiseion.

In view of the foregoing it is the considered opin-
ion of this depsrﬁment that the Republie Haturul Ces Company
must psy the tax imposed by Article 6060, #, C. &,, and must
file the annunl preports required by the éailrend eommiaaioa
under Artiole 8086, ¥, O, &,

Very truly yours
ATTORUEY GENER«L OF TEXAS

Rttt

Jarnes P, Hart
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